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1) Public health > international trade
International trade rules do not prevent states from 
imposing public health-related measures. 

2) No one size fits all
States can set their own level of public health protection, 
which may deviate from that set by their trading partners. 

Basic Principles
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1) Public health > international trade
International trade rules do not prevent states from 
imposing public health-related measures. 

Basic Principles

💲

⚕

Measures do not have to sacrifice public protection to 
become less trade restrictive. 
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1) Public health > international trade
International trade rules do not prevent states from 
imposing public health-related measures. 

Basic Principles

💲

⚕

Measures can restrict trade if that is necessary to protect 
public health. 
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2) One size fits all?

Basic Principles

Canada Antigua

Level of Public Health Protection ?
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2) No one size fits all
States can set their own level of public health protection, 
which may deviate from that set by their trading partners. 

Basic Principles

Canada Antigua

Level of Public Health Protection

Each state can set its own level of public health protection.
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Public health measures and trade law

Trade agreements primarily protect against origin-based 
discrimination between products. 
(GATT Art. III, TBT Art. 2.1) 

Public health exceptions allow states to treat products 
differently that raise different health concerns.
(GATT Art. XX, TBT Art. 2.1 & 2.2) 
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labelling scheme they were featuring. Mock- ups shown 
to participants featured solely one of the following front- 
of- package labelling (FOPL) schemes, according to the 
group they were allocated to: black octagonal warning 
labels (OWL group), magnifying glass high- in single icon 
(MGG group), traffic- light labelling (TFL group) or the 
nutrition facts up front (control group).

The application of TFL and the nutrition facts up front 
(control condition) followed the specifications devel-
oped by the UK Department of Health (DH), the Food 
Standards Agency (FSA), and devolved administrations 
in Scotland, Northern Ireland and Wales in collabora-
tion with the British Retail Consortium.40 The nutrition 
symbol that features an MGG proposed in the public 
consultation launched by Health Canada was used to 
depict the high- in single icon FOP label.41 The specifica-
tions used for the application of black OWL followed the 
CROSQ proposed standard.32 For consistency, thresholds 
used to define the ‘high’ content of sugars, fats, saturated 
fats or sodium, was the same for all FOPL systems, and 
the Pan American Health Organization (PAHO) nutrient 
profile model criteria included in the CROSQ proposed 
standard was the one used.42 The thresholds for low and 
medium levels of nutrients used in the TFL were those 
established by the UK/DH/FSA, and devolved admin-
istrations in Scotland, Northern Ireland and Wales in 
collaboration with the British Retail Consortium.40 See 
the nutritional composition of products in the supple-
mental material (online supplemental table S1). All sets 
of mock- up products were identical except for the FOPL 
icons featured. Figure 2 illustrates one of the mock- up 
products with the FOPL schemes applied.

The order of the questions aimed at reducing poten-
tial response bias. Participants were first shown the three 
products from each of the four product categories and 
asked to indicate which product they would buy in each 

category. Participants could also indicate that they would 
not buy any of the options within each category. The four 
product categories were shown one by one. Both the 
categories and the products within the categories were 
presented in random and balanced order.

Participants were then shown the same products in 
different order of categories, and different order within 
categories. For each set of three products within a cate-
gory they were asked to indicate which of those was the 
least harmful for health.

For the last task, participants were shown one product 
of each category, in a random and balanced order, and 
asked to indicate if the product had an amount of sugars, 
sodium, fat, saturated fat and/or trans fat, that was higher 
than the recommended for a healthy diet.

Finally, participants answered questions about their 
socio- demographic and health statuses.

Outcomes
The primary outcomes of the study included the contri-
bution of the different FOPL schemes to improving the 
decision of participants to buy the least harmful option 
more often, the selection of the least harmful option 
more often and the correct identification of sugars, 
sodium and/or saturated fats found to be in excess in the 
products more often.

For the first task participants had four opportunities to 
indicate which product, out of a set of three, they would 
buy, or whether they would not buy any of the products, 
which served the estimation of the frequency with which 
participants intended to buy the least harmful option or 
none of the options. The second task also provided four 
opportunities for participants to identify the least harmful 
product, out of a set of three, and this data served the esti-
mation of the frequency with which participants made a 
correct identification. The third task allowed participants 

Figure 2 Example of a product from each of the FOPL groups. (A) Nutrition facts up front (control condition); (B) single 
icon high in FOPL with magnifying glass; (C) traf!c- light labelling scheme; (D) octagonal warning label. Images developed by 
coauthors, Carlos Felipe Urquizar Rojas and Carla Galvão Spinillo, and designed by Carlos Felipe Urquizar Rojas and Carla 
Galvão Spinillo. FOPL, front- of- package labelling.
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Public health measures and trade law

Trade agreements primarily protect against origin-based 
discrimination between products. 
(GATT Art. III, TBT Art. 2.1) 

Public health exceptions allow states to treat products 
differently that raise different health concerns.
(GATT Art. XX, TBT Art. 2.1 & 2.2) 

à Scientific evidence helps justify differential treatment
à Due process (non-arbitrariness) ensures equity 
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Public health measures and 
investment law
Investment agreements primarily protect against unfair 
treatment and expropriation of investments. 

Treaties impose a high threshold for violations given 
that states have right to regulate in the public interest.
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Public health measures and 
investment law

Pre-supposes eligible foreign investment (e.g a company, 
an intellectual property right). 
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Public health measures and 
investment law

Losses or reduced profits alone do not lead to investment 
treaty violation. 
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Conclusion

Robust protection for public health regulation 
under international economic treaties.
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Outlook

Importance of public health is being further 
strengthened in more recent treaties.


